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Freedom of Press
Officia1 Title and Summary Prepared by the Attorney General

FREEDOM OF PRESS. LEGISLATIVE CONSTITUTIONAL AMENDMENT. Maintains existing guarantees of free
speech and press. Adds provisions prohibiting any contempt citation by a judicial, legislative, or administrative body
against a publisher, editor, reporter, or other person connected with a newspaper, magazine, wire service, or radio or
television news for refusing to disclose sources of information or unpublished information obtained in course of
processing information for communication to the public. Fiscal impact on state or local governments: No significant
fiscal impact.

FINAL VOTE CAST BY LEGISLATURE ON ACA 4 (PROPOSITION 5)
Assembly-Ayes, 54
Senate-Ayes, 27
Noes, 22
Noes, 6

Analysis by Legislative Analyst
Background:
Since 1935, laws enacted by the California Legislature
have protected the confidential information sources of
persons employed by or connected with the news
media. The law provides that such persons may not be
held in contempt by a judicial, legislative, administrative body or other body having the power to issue subpoenas for refusing to (1) disclose the source of any
information obtained by them for publication, or (2)
reveal any unpublished information obtained in the
preparation of a news story.
In recent years, California courts have held that these
laws conflict with a court's authority under the California Constitution to protect its own processes and its
duty arising under the Federal Constitution to conduct
a fair trial.
In addition, the United States Supreme Court held in
1972 that the Federal Constitution's guarantee of free-

dom of the press does not give a newsperson the right
to refuse to appear before a grand jury and testify about
relevant information he or she has obtained, even
though, in so doing, confidential sources may be divulged. The court recognized, however, that there was
merit in allowing legislatures to set their own standards
with respect to the relations between law enforcement
officials and the press in their own states.
Proposal:
This measure would place in the California Constitution provisions of existing law enacted by the Legislature to protect news sources, thereby granting a state
constitutional protection for these rights.
Fiscal Effect:
This amendment would have no significant fiscal impact on the state or local governments.
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Argument in Favor of Proposition 5
The free flow of information to. the public is one of
the fundamental cornerstones assuring freedom in
America. Guarantees must be provided so that information to the people is not inhibited. However, that flow
is currently being threatened by actions of some members of the California Judiciary. They have created exceptions to the current Newsman's Shield Law, which
protects the confidentiality of reporters' news sources.
And the use of confidential sources is critical to the
gathering of news. Unfortunately> If this right is not
protected, the real losers will be all Californians who
rely on the unrestrained dissemination of informaHon
by the news media.
This amendment merely places into the state's Constitution protection already afforded journalists by statute. That law, enacted in 1935, in clear and straightforward language, provides that reporters cannot
be held in contempt of court for refusing to reveal
confidential sources of information. At least six reporters in California in recent years have spent time in jail
rather than disclose their sources to a judge. By giving
existing law constitutional status, judges will have to
give the protection greater weight before attempting
to compel reporters to breach their pledges of confi1E''1tiality.

A reporter's job, of course, is not to withhold information, but to convey it to the public. In most cases, a
reporter is able to reveal corruption and malfeasance
within government only with the help of an honest
employee. If such an individual feels that a reporter's
pledge of confidentiality may be broken under the
threat of jail, that person simply will not come forward
with his or her information.
If our democratic form of government-of the
people, by the people, for the people-is to survive,
citizens must be informed. A free press protects our
basic liberties by serving as the watchdogs ofour nation.
Citizens may agree or disagree with reports in the
media, but they have been informed, and the final
choice is made by the individual.
To jail a journalist because he protected his source is
an assault not only on the press but on all Californians
as well.
JERRY LEWIS
.llember of Congress, 37th District
ROBERT RAWITCH
Chairman, California Freedom of Information Committee
CHARLES R. IMBRECHT
Member of the Assembly, 36th District

Argument printed on this page is the opinion of the authors and has not been checked for accuracy by any official agency
No argument against Proposition 5 was submitted

Text of Proposed Law
This amendment proposed by Assembly Constitutional Amendment 4 (Statutes of 1978, Resolution
Chapter 77) expressly amends the Constitution by
amending a section thereof; therefore, new provisions
proposed to be inserted or added are printed in italic
type to indicate that they are new.

PROPOSED AMENDMENT TO
ARTICLE I
SEC. 2.
(a) Every person may freely speak, write
and publish his or her sentiments onaH subjects, being
responsible for the abuse of this right. A law may not
restrain or abridge liberty of speech or press.
(b) A publisher, editor, reporter, or other person
connected with or employed upon a newspaper, magazine, or other periodical publicaHon, or by a press associaHon or wire service, or any person who has been
so connected or employed, shall not be adjudged in
contempt by a judicial, JegislaHve, or administraHve
body> or any other body ha .iug the power to issue subpoenas, for refUSing to disclose the source of any informaHon procured while so connected or employed for
publication in a newspaper, magazine or other periodi-

cal publicaHon, or for refusing to disclose any unpubHshed information obtained or prepured in gathering,
receiving or processing ofinformation for communicaHon to the public.
Nor shall a radio or television news reporter or other
person connected with or employed by a radio or television station, or any person who has been so connected
or employed, be so adjudged in contempt for refusing
to disclose the source of any informaHon procured
while so connected or employed for news or news commentary purposes on radio or television, or for refusing
to disclose any unpublished information obtained or
prepared in gathering, receivi,lg or processing ofinformaHon for communication to the public.
As used in this subdivision, "unpublished information "includes informaHon not disseminated to the public by the person from whom disclosure is sought,
whether or not related information has been disseminated and includes, but is not limited to, all notes,
outtakes, photographs, tapes or other data of whatever
sort not itself disseminated to the public through a medium of communication, whether or not published informaHon based upon or related to such material has
been disseminated.
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